2006/12/22
14:34:12

[Court of Decision]

Sendai District Court

[Case No.]

Case No. 110 (wa) of 1993

[Keywords]

Leasing contract, joint and several guarantee obligation, lease contract, fictitious lease
[Case Name]

[Date of Decision]

28 February 1996

[Source]

Hanrei Jiho No. 1614: 118; Hanrei Taimuzu No. 954: 169; Zeimu Sosho Shiryo No. 215: 797.
[Party Names]

NEC Product Leasing Co., Ltd. vs. Ken Uji-ie and Nobuhiro Kamata
[Summary of Facts]

　The Iwate Chuo Fisheries Processing Business Cooperative (“Cooperative”), signed a contract as the end user with NEC Product Leasing Co., Ltd. (“NEC PL”) for the lease of a set of kitchen refrigeration and cold storage equipment purchased by the Cooperative from a supplier, EC Giken. The Defendants, Ken Uji-ie and Nobuhiro Kamata, were employees of the Cooperative who provided a joint and several guarantee for Iwate Chuo Fishery’s obligations to NEC PL. The lease under the contract was in fact fictitious however, being the product of collusion between the Cooperative and Otaya, a limited liability company and sub-contractor of EC Giken. Although the lease equipment was never delivered to the Cooperative, the Cooperative mailed a document to NEC PL confirming that it had accepted delivery of the equipment, and based on this acceptance certificate, NEC PL made lease payments to EC Giken. At the time they gave the guarantee the Defendants were not aware that the lease was a fictitious transaction.
　It was against this factual background that when the Cooperative failed to pay lease installments, NEC PL sought to enforce the guarantee agreement against the Defendants in order to obtain payment of the outstanding lease fees and other monies. In their defense the Defendants argued that whilst they had represented that the delivery of the equipment to the Cooperative had been their motive for entering into the agreement, since the equipment was not delivered to the Cooperative, their expression of intention to provide the guarantee was void on the grounds of fundamental mistake.
[Summary of Decision]

“Since a contract for a joint and several guarantee is a contract which has as its purpose the creation of an obligation to provide a joint and several guarantee for a specific debt obligation, the creation by a contract in one form or another of a principal debt obligation is a necessary prerequisite for any guarantee contract, and indeed defines the terms of the guarantee contract. The grounds giving rise to a guarantee obligation, namely that a principal obligation has arisen from a contract in one form or another, cannot be regarded as the same as factors that clearly cannot constitute the terms of a guarantee contract (namely, factors which would constitute so-called mistaken motive), such as what use that the principal debtor makes of the money acquired by means of the contract for the principal obligation, or the presence or absence of other joint and several guarantors or of physical collateral. 

　In this case a written contract, signed and sealed by the Defendants as joint and several guarantors, contained the terms of a leasing agreement, according to which this agreement, which created the principal obligation to be guaranteed by the Defendants, clearly provided for a situation whereby the lease equipment would be delivered and the Cooperative would pay the lease installments. Therefore, it is possible to conclude that the fact that the grounds for the creation of the principal obligation are as described above is clearly indicated in the written contract as a term of the guarantee agreement.
2.　As stated above, in this case the Cooperative’s obligation to pay the lease installments is the principal obligation, and furthermore it is on this principal obligation that the Defendants’ guarantee obligation is assumed to be predicated, since the Defendants’ argument that they had no authority to represent Sakae Yoshida was not accepted under the good faith principle. This principal obligation can be said to have arisen at the time the leasing agreement was executed, and notwithstanding that the lease equipment was not delivered, the reason that the Cooperative cannot refuse to make the relevant payments is because it sent an acceptance certificate to the Plaintiff. 

　It follows that, notwithstanding that in the Defendants’ minds the principal obligation meant that the lease equipment would be delivered and the Cooperative would make the lease payments, the situation that in fact arose can be described as being that, notwithstanding the failure to deliver the lease equipment, by virtue of its delivery of the acceptance certificate, the Cooperative cannot refuse to pay the lease installments.”
