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The State of Japan　vs. 　Ｙ (a medical physician)
[Summary of Facts]

The Accused, Y, was the director of a dermatology clinic. Around one o’clock in the afternoon of 12 October 1993, a sales representative of a pharmaceutical company (not a party to these proceedings) was delivering products of Nihon Shoji Co., Ltd. (hereinafter, “Nihon Shoji”), a company listed on the Second Section of the Osaka Stock Exchange, to Y’s clinic. Y was informed by this sales representative of the occurrence of fatalities among certain patients (hereinafter, the “Incident”) who had been given a new oral drug from Nihon Shoji called “Usevir” or “Sorivudine” (hereinafter, “SRV”
), immediately after SRV had gone on sale. The sales representative told Y that the Incident was being viewed as the result of an adverse reaction caused by interactions when SRV had been given to these patients in combination with other drugs. SRV had been the basis for the rise in Nihon Shoji’s share price, and foreseeing that the share price of Nihon Shoji Co., Ltd. would be certain to fall when the Incident was made public, before that happened Y placed a limit order with Yamaichi Securities Co., Ltd. to sell short 10,000 Nihon Shoji shares. When the Incident was made public and Nihon Shoji’s shares fell, Y made a profit of \4,700,000. The public prosecutor charged Y with insider trading.
[Summary of Decision]

“With just one implication being the possibility of raising the issue of compensation for the victims, it is very hard to deny that this occurrence of the adverse reaction cases is an event that from one aspect is capable of constituting an occurrence of ‘damage caused by a disaster or sustained in the course of conducting business’ as stipulated in Article 166(2)(ii)(a) described above of the Securities Exchange Act. According to the findings of the court of first instance however, SRV had been developed with considerable investment by Nihon Shoji, which had once been a very successful medical supplies wholesaler but which now had an unflattering reputation as a pharmaceuticals company. SRV was to all intents and purposes the first drug that Nihon Shoji had ever developed, and was a new drug which Nihon Shoji expected to become its leading product. SRV had also done much to bolster Nihon Shoji’s high share price. It was stated earlier that immediately after SRV went on sale, serious cases of illness and even fatalities occurred among patients who had been administered SRV, and an adverse reaction to SRV was being viewed as the cause of these cases. In light of these circumstances and other factors found by the court of first instance including Nihon Shoji’s size, the state of its business and Nihon Shoji’s large sales target for SRV, this occurrence of adverse reaction cases would not just flag doubt that there was a major problem with SRV (a new drug for which Nihon Shoji had hopes of becoming its leading product) and therefore place an obstacle in the way of future sales of the drug – it would further lower Nihon Shoji’s reputation as a pharmaceuticals company in particular and it could therefore be predicted to have a serious impact on that company’s future business expansion and financial standing, which in turn meant it could have a significant influence on investors’ investment judgment. In this regard, this occurrence must be described as a fact that by its nature cannot be connoted or categorized as an occurrence of ‘damage’ as stipulated in Sub-item (a) of that Item. With respect to the issue of connoting or categorizing damage under that Sub-item (a), of course there may also in the end be occasions when Sub-item (a) will not be found to apply, because the amount of foreseeable damage is not held to pass the ‘insignificant influence’ test described above. In that event, it is unacceptable to go on to make any consideration of the applicability of Item (iv) with respect to this issue. However, since as stated above this occurrence of adverse reaction cases may be described as a ‘fact’ that has another aspect of ‘materiality’ different from that which could have it connoted and categorized as an occurrence of ‘damage’ under Sub-Item (a) of Item (ii), and since on the other hand this incident will not constitute any of the other ‘material facts’ relating to business operations, etc. listed in Items (i) through (iii), in the final analysis it must be stated that the applicability of Item (iv) of that Paragraph to this incident may be raised as an issue. It follows that even if this occurrence of adverse reaction cases does from one aspect constitute an occurrence of ‘damage’ as stipulated in Sub-item (a) of Item (ii), that constitutes no reason for excluding it from any possibility of falling under Item (iv). In this case, where criminal proceedings were brought on the grounds that this incident constituted a ‘material fact relating to business operations, etc.’ as stipulated in that Item, the court of first instance found the presence of the circumstances described above which provided support for the fact that in certain aspects the incident cannot be categorized as an occurrence of damage under Sub-item (a) of Item (ii) of that Paragraph. It follows that the court should not be described as having been under an obligation to examine and rule on the question of the applicability of Sub-Item (a) of Item (ii) before it could rule on the applicability of Item (iv). 

That being the case, the originating court ought to have conducted an examination of the propriety of the findings of the court of first instance concerning these factors. Following that, it then ought to have ruled on whether or not the occurrence of the adverse reaction cases in this case constituted a ‘material fact relating to business operations, etc.’ as stipulated in Item (iv) of the said Paragraph.”
� “Sorivudine is an experimental oral anti-viral drug. It belongs to the nucleoside analogue class. In the test-tube it is highly active against herpes simplex and varicella zoster viruses. It is also known as BV-araU or brovavir, or by the tradename “Usevir”. The drug was briefly licensed in Japan as treatment for zoster but withdrawn following 15 deaths in people also using 5-fluorouracil. It also has a dangerous interaction with the anti-fungal drug flucytosine, often used in combination with amphotericin to treat cryptococcal meningitis among people with AIDS. In June 1996 the US Food and Drug Administration also refused to license sorivudine, saying that its benefits were not great enough to outweigh the risk of this interaction. Apart from this interaction, however, it is considered to be a very safe drug, with no more side-effects than the widely used anti-herpes drug acyclovir. However, Bristol-Myers Squibb, which licensed worldwide marketing rights from the drug's discoverer, Yamasa Shoyu, has since returned the licence and is no longer developing the drug.
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