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[Party Names]

The State of Japan　vs.　Attorney Y
[Summary of Facts]

Nihon Orimono Kako K.K. (hereinafter, “Japan Textiles”) was a joint-stock company in which Tokai Senko K.K. (hereinafter, “Tokai Senko”) and Unitika Ltd. (hereinafter, “Unitika”) held a majority of the total outstanding shares in a ratio of approximately two to one. Although Tokai Senko had appointed Satoshi Kariya (hereinafter, “Kariya”) to serve as Representative Director and President of Japan Textiles with the object of restructuring its business, since Japan Textiles’ business situation did not improve, from around March 1994 Tokai Senko embarked on negotiations for Japan Textiles’ merger with another company, Unimat. However, because Unitika proved unwilling to sell its shares in Japan Textiles to Unimat, the merger negotiations inevitably broke down. Negotiations were subsequently resumed in December 1994, and on 11 January 1995 Masao Yuasa (hereinafter, “Yuasa”), the Managing Director of Tokai Senko, informed Kariya that since Unitika had now advised that Tokai Senko could take the lead in proceeding with merger negotiations (about which it “felt right”), a decision had been made to hold top-level talks between Tokai Senko and Unitika. Kariya replied to Yuasa “this time I really want to see it happen, so do your bit.”  Subsequently on 3 March 1995 a contract was signed between the three companies Japan Textiles, Tokai Senko and Unimat, pursuant to which the great majority of Tokai Senko’s and almost half of Unitika’s shares in Japan Textiles would be transferred to Unimat, and Japan Textiles would make a private placement of new shares to RECOF Corporation and its affiliates. The private placement of new shares was also approved by Unitika’s Board of Directors on that day. The Accused Y was an attorney who was both Unimat’s corporate auditor and external legal counsel. While under instructions from the President of Unimat to conduct all of Unitika’s merger negotiations, between 16 and 27 February 1995 Y purchased 113,000 shares in Japan Textiles in his own name. Criminal charges were laid against Y on the grounds that his acts constituted unlawful insider trading (in violation of Article 166(1) of the Securities and Exchange Act), having been committed with the knowledge that Japan Textiles had decided to conduct a new shares issue (which constituted a “material fact” under that Act).
[Summary of Decision]

“An ‘executive decision-making body’ as stipulated in Article 166(2)(i) of the Securities and Exchange Act is not limited to a body with decision-making authority as stipulated under the Commercial Code – it is sufficient if it is a body that may make decisions that can effectively be regarded as decisions made by the company.
“A ‘decision’ made with respect to conducting an ‘issue of shares’ as stipulated in Article 166(2)(i) of the Securities and Exchange Act means that such a body decided to both conduct the share issue and perform the work in preparation for that issue, as part of the company’s business. Whilst in order to say that a body made this decision that body is required to have made the decision with an intention that the issuing of shares be realized, it is reasonable to take the view that it need not go so far as to have predicted that the said share issue would take place with certainty.”
