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Nakayama Co., Ltd. vs. Best Denki Co., Ltd.
[Summary of Facts]

Katsura Co., Ltd. (“Katsura”; non-party) signed an undertaking to transfer to the Appellee, Best Denki Co., Ltd., present and future receivables owing to Katsura by eleven companies including the Appellant, Nakayama Co., Ltd. (“Nakayama”), in order to provide collateral for present and future receivables owed by Katsura to the Appellee. On 5 November, 1993, the Appellee expressed its intention to Katsura to rely on the undertaking, and on that day it sent to Nakayama and the ten other companies notices of transfer of receivables for amounts not exceeding their receivables owed to Katsura. Prior to sending the notices the Appellee entered details (such as the date and the amount of the receivables to be transferred) in the notices, which had been deposited with the Appellee by Katsura in advance and which were delivered to the eleven companies around the following day (6 November). The Appellee brought legal proceedings against Nakayama seeking enforcement of this claim on the grounds that it had received the transfer of Katsura’s claim to receivables owed by Nakayama. Whilst this claim by the Appellee was dismissed with prejudice on the merits by the court at first instance, the claim was upheld on appeal to the originating court. Nakayama brought this appeal to the court of last resort, arguing that as the receivables to be transferred were not specified, the undertaking was grossly inequitable, not only because it upset the balance with other creditors against Katsura but also because it harmed Katsura’s interests, and that the undertaking was therefore invalid as contrary to public policy.

[Summary of Decision]

“1  First, with respect to any undertaking to transfer receivables, it is sufficient if at the time of the reliance on the undertaking the receivables to be transferred are specified to the extent that they can be distinguished from other receivables held by the transferor. This principle is not altered even in the event that receivables to arise in the future have been included in the scope of the transfer undertaking. With respect to the receivables to be transferred under this undertaking, by virtue of the fact that the creditor and debtor(s) were both specified, and that the basis for accrual of the future receivables was stated to be sale transactions of certain specified goods, the receivables can be said to have been specified to the extent that they could be distinguished from other receivables.
“2  Next, whilst the value of the receivables to be secured by the undertaking would go up or down over time, since their final value would be set at the point when the intention to rely on the undertaking was expressed, the mere fact that the value of these receivables was not finalized at the time the parties entered into the undertaking will not influence the validity of the undertaking.
“3  In light of the circumstances described above which led the parties to enter into the undertaking, it cannot be said that the Appellee took advantage of Katsura’s plight to force it to sign the undertaking with the aim of stealing a march in the protection of its own receivables. The undertaking furthermore allowed the Appellee, upon expression of its intention to rely on the undertaking, to receive the transfer of the accounts receivable owed to Katsura at that time by the Appellant and the other companies (who stood in the position of third party debtors) in the event that relevant grounds should apply to Katsura, such as its defaulting on its debts to the Appellee. Until an expression of intention to rely on the undertaking was made, Katsura could have itself collected on or sold the receivables covered by the undertaking, and indeed Katsura’s creditors could have had them attached. We cannot agree that the undertaking represented either an excessive restriction on Katsura’s business, or unreasonable detriment to its other creditors. It follows that the undertaking is not contrary to public policy.
　“In view of the foregoing, we concur with the decision of the originating court that the undertaking was valid. Accordingly the precedents cited in argument are not pertinent to this case, since they apply to different sets of facts. We cannot accept the Appellant’s arguments.”
