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[Party Names]

Taro Kono (an alias)　vs.　The Shinwa Bank, Ltd.
[Summary of Facts]

In October 1998 the Appellant, Taro Kono (hereinafter, “Kono”) signed a savings deposit contract with the Appellee, The Shinwa Bank, Ltd (hereinafter, the “Bank”). Kono was issued with a passbook and cash card in connection with this contract. Depositors who had registered a personal identification number (PIN) with the Bank could withdraw their savings from the Bank’s network of automated telling machines (ATMs) by entering their PIN in an ATM along with either their passbook or their cash card. In November 1999 Kono’s passbook was stolen and then used to withdraw \8.01 million in cash from Kono’s account via an automated cash dispenser.
Kono sued the Bank, arguing that this withdrawal had been invalid, and that even if it had not, it could not be described as performance in keeping with the main object of the Bank’s obligations with respect to a deposit. Kono sought restitution of the \8.01 million in savings that had been withdrawn or alternatively, payment of damages in an equal amount for non-performance of obligations together with penalty interest.
[Summary of Decision]

“Article 478 of the Civil Code is to be construed as applying also to a withdrawal of savings by an unauthorized person by way of automated payment. That the transaction was conducted other than with another person is moreover no cause for denying the application of that Article.

“Since performance to a holder of quasi-possession of a claim is valid pursuant to Article 478 of the Civil Code only where the person performing the obligation acted in good faith and without negligence, for a bank to have been without negligence in a withdrawal of savings by way of automated payment to a holder of quasi-possession of a claim, that bank is not just required to ensure that its ATM was functioning correctly at the time of the withdrawal – it is also required to exhaust its duty of care so as to be able to eliminate, to the extent possible, withdrawals by unauthorized persons in respect of its ‘hard’ and ‘soft’ operation of its automated payment system as a whole. This includes advising depositors expressly that their savings can be withdrawn by means of such ATM payment, so as to ensure that depositors allow no lapse in security for their PIN and passbook. The reasons for that are as follows.

“With withdrawals made by way of ATM payment, unlike withdrawals made over a counter inside a bank, … in order to make a determination as to whether the person requesting the withdrawal is duly authorized to do so the machine checks to ensure that the passbook or cash card used is genuine and further if the PIN that has been entered matches the PIN registered with bank. As long as a genuine passbook or cash card has been used and the correct PIN entered, who the actual person operating the machine is will be entirely irrelevant to the process. In light of the fact that with automated payments the determination of the authority of the person who will accept performance of the bank’s obligation is therefore a mechanical, pro forma process performed by the system assembled by the bank, for the bank to be without negligence with respect to a withdrawal made to an unauthorized person, not only must the passbook or cash card and the PIN have been identified correctly by the machine at the time of the withdrawal – the automated payments system as a whole is required to have been assembled and to be operated so as to be able to eliminate, to the extent possible, withdrawals by unauthorized persons, which includes reducing the number of errors committed by people when using the ATM payment system and ensuring that depositors recognize the importance of their PIN. 
“From the facts described above, notwithstanding that the Appellee had adopted a system of automated payments that could accept a depositor’s passbook, it had neglected to explain that point clearly to depositors by failing to stipulate that in the conditions for the card or by any other means ... the Appellant was therefore not aware that his savings could be withdrawn by using his passbook in an automated transaction. In view of the fact that in order to eliminate withdrawals by unauthorized persons depositors must be made aware that their PIN, passbook and cash card can be used to withdraw money via automated payments and must therefore be made to maintain proper security for those items, for a bank that employs an automated payment system that can accept depositors’ passbooks to have exhausted its duty of care with respect to the ‘hard’ and ‘soft’ operation of that system, that bank is required to advise depositors expressly that their passbooks can be used in ATMs to withdraw their money, by stipulating to that effect in for example the conditions of deposit. Since it follows that the Appellee cannot be described as having exhausted its duty of care with respect to its system of automated payments that could accept depositors’ passbooks so as to be able to eliminate withdrawals by unauthorized persons, it should be held to have been negligent with respect to the withdrawal in this particular case. The facts set forth above allow the finding to be made that the withdrawal took place because the Appellant had used as his PIN the same numbers as the four numbers of the car registration number of the vehicle in question; when the Appellant then left the passbook in question on the dashboard of his car which he had parked in a car park near his house, the person who stole the passbook from the car was able to guess the Appellant’s PIN. Whilst of course these facts should be described as indicating contributory responsibility on the part of the Appellant also to the perpetration of the withdrawal, contributory responsibility of this level is not sufficient to overturn the conclusion reached above that the Appellee was negligent.

“It follows that the withdrawal in question cannot be accepted as valid performance pursuant to Article 478 of the Civil Code.”
