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The Bank of Tokyo-Mitsubishi, Ltd. vs. Director-General of the Kanto Shinetsu Regional Taxation Bureau
[Summary of Facts]

The Appellant, The Bank of Tokyo-Mitsubishi, Ltd. (“BTM”), entered into contracts with its customers for a batch system under which BTM received the transfer of the customer’s interest in the latter’s accounts receivable as collateral for ongoing finance provided by BTM to the customer. Under these contracts it was agreed that should notice be issued under Article 24(2) of the National Tax Collection Act in respect of an interest in accounts receivable that had been transferred, the interest in the customer’s overdraft that had been secured by the accounts receivable would become due and payable without the need on BTM’s part for any formalities whatsoever, whereupon the transferred interest in the accounts receivable would be used as substitute performance. In dispute in this action was whether or not a notice issued by the Appellee, the Director-General of the Kanto - Shinetsu Regional Taxation Bureau, to BTM under Paragraph (2) of the Article, could be revoked.
[Summary of Decision]

“In the event that national taxes can be collected from a taxpayer’s assets that are mortgaged by transfer, notice under Paragraph (2) of the Article is an attempt to give some preliminary warning to the mortgagee by giving the mortgagee notice in advance of the matters stipulated in that paragraph. Here, the passage ‘after notice (omitted) under Paragraph (2) is sent’ in Paragraph (5) of the Article means after the time when notice under Paragraph (2) of the Article in written form is delivered to the mortgagee by transfer. Any prior agreement with the taxpayer which, seizing on the given interval of time between when the notice is sent and when it can be delivered, stipulates that the transfer mortgagee’s rights are enforced at the moment when such notice is sent, will be an attempt to evade the operation of Paragraph (5) of that Article (which deems such assets to remain mortgaged by the taxpayer) if such stipulation creates a link whereby the process under this Paragraph (2) is a trigger for foreclosure on the mortgage by transfer. The agreement constitutes such an attempt and cannot be accepted as valid.
　“Applying this discussion with regard to this case, this agreement provides that if notice under the relevant statutory paragraph is issued with respect to the interest in the accounts receivable transferred to the Appellant for collateral purposes, the Appellant’s interest in the overdraft secured by the accounts receivable will become due and payable without the need for any further formal requirements by BTM whatsoever, and at the same time the interest in the accounts receivable acquired as collateral will be used as substitute performance of the interest in the overdraft. This agreement cannot be accepted as valid, and it follows that the notice in this case cannot be considered unlawful.
　“We concur with the decision of the originating court concerning the arguments asserted. … Accordingly, judgment is entered by this court unanimously in accordance with the main text of the judgment.”
　(A supplementary opinion is provided.)
