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Mori Construction Partnership Corporation and Taro Kono (an alias)

vs. 

Director of the Nobeoka Taxation Office
[Summary of Facts]

The Appellant, Taro Kono (hereinafter, “Kono”), was commissioned by the Appellant, Mori Construction Partnership Corporation (hereinafter, “Mori”) to provide services relating to the consolidation of Mori’s debts. In order to perform the commissioned services for that consolidation, Kono opened the account in question under his name, into which he deposited \5 million that he had received on trust from Mori. Kono had control of the account’s bankbook and the seal registered with the bank for that account, which he subsequently used to make deposits and withdrawals.

Mori’s payment of national and local consumption taxes fell into arrears. For the purpose of recovering these taxes the Appellee, the director of the Nobeoka Taxation Office, attached and demanded the transfer of the right to claim the monies deposited in this account. Mori and Kono filed suit against the Director seeking among other remedies the revocation of the attachment. The originating court dismissed the action with prejudice on the merits. The court found that there were no grounds for Mori’s claim. With respect to Kono’s claim, given the facts in this case including the terms of the contract for the services and the fact that the consolidation of debts contemplated for that contract had been voluntary on Mori’s part, the court found that since the deposits in question had ultimately been provided by Mori, ownership of the right to claim the deposits was to vest in Mori. In response Mori filed and Kono petitioned for acceptance of an appeal to the court of last resort.

[Summary of Decision]

“Monies received in advance from a client for the purpose of payment toward the costs of services involved in a consolidation of the client’s debts by an attorney who is commissioned to provide services for that consolidation of debts are to be construed under the Civil Code as constituting “prepaid expenses” as stipulated in Article 649 of the Code. That said, since upon payment prepaid expenses are removed from the client’s control and are then controlled and managed by the retained attorney at his or her responsibility and discretion for use in accordance with the object of the services agreement, it is appropriate to take the view that at the time of their payment prepaid expenses come to vest in the attorney. Although the agent at the same time acquires an obligation to the client to repay monies in the same amount as the prepaid expenses received, thereafter she or he will be freed from this obligation as and when this payment is appropriated towards the costs of performing the commissioned services, and finally upon the conclusion of the services, the attorney will acquire an obligation to repay to the client any balance that might remain following a settlement of accounts. That being the case, the \5 million in this case became the property of the Appellant Kono at the time he received it from the Appellant Mori, and the account in question should properly be described as having been opened by Kono as a means for managing assets acquired in these circumstances separately from other assets of his in accordance with the purpose of the services which he was retained to perform. From these facts it follows that since the account was opened by the Appellant Kono in his name using assets that belonged to him and which subsequently he himself managed and controlled, it is reasonable to find that the person who signed a deposit contract with the bank for this account was the Appellant Kono, and that the right to claim the monies deposited in the account, including those monies deposited subsequently, is a right against the bank that was held by Kono. It follows that even if it had been possible to attach the Appellant company’s claim for payment against Kono for the purpose of recovering that company’s unpaid taxes, we must conclude that it was not possible to attach the Appellant Kono’s right vis-à-vis the bank to claim these deposits.

“The decision of the originating court as described above differs from the conclusions reached by this Court, and it contains breaches of law that clearly prejudice the outcome. There is accordingly merit in the appeal arguments that state this point. It follows that with respect to the attachment in this case, the decision of the originating court is open to reversal, and since it follows from the findings above that there are grounds for the Appellants’ claim for revocation, this Court quashes the decision at first instance and upholds the Appellants’ claim.

“Judgment is accordingly entered by this court unanimously in accordance with the text of the main judgment. Supplementary opinions are provided by Justices Takehisa Fukazawa and Niro Shimada.”
