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[Summary of Facts]

A collection agency working on the collection of fees for a certified tax accountant made a bank transfer of collected fees of approximately seven hundred and fifty thousand yen (750,000 yen), to the Defendant’s savings account opened with Senshu Bank Ltd., having been misled by erroneous information provided by the accountant’s wife. The Defendant, had no idea as to the reason for the deposit, but sought to withdraw the monies for repayment of the Defendant’s debt.

[Summary of Decision]

“…2. Although there was no legal relationship that could found the bank transfer between the person who requested the bank transfer and the Defendant, who was the recipient of the bank transfer, an ordinary savings deposit agreement for an amount corresponding to the transferred amount was established as a consequence of that bank transfer between the recipient Defendant and the bank that received the bank transfer, and the Defendant acquired an ordinary savings bank deposit in the amount equivalent to the transferred amount (cf. Second Petty Bench of the Supreme Court, Case No. 413 (o) of 1992, 26 April 1996, Minshu, Vol. 50 No. 5: 1267).

However on the other hand, according to the record, there is a process called “kumimodoshi” in banking practice, which on the request of a person who made a bank transfer to the wrong account, restores the status of bank accounts to that before the bank transfer was requested, with the consent of the recipient of the bank transfer, even if the deposit into the recipient’s account has been completed. Further, even in cases where the recipient notifies the bank of an erroneous bank transfer, the bank takes certain steps such as making inquiries to the bank to which the requested for the bank transfer was made and, through that bank, to the person who requested the bank transfer, as to whether there was a mistake in the bank transfer, while verifying whether or not an error occurred in its own processes for crediting the account.

Such steps conform to the objectives of rules such as those on ordinary savings and bank transfers, are beneficial for maintaining a safe bank transfers system, and are necessary in order to avoid banks becoming involved in disputes between persons who request bank transfers and the recipients of bank transfers. Further, they are also important for society because they prevent unnecessary disputes among the parties concerned, including the person who requested the bank transfer and the recipient of the bank transfer. Therefore, whether the bank deposit claimed was due to an erroneous bank transfer or not is important information for the bank in order for the bank to decide whether or not it should make immediate payment on the bank deposit. From the recipient’s perspective, the recipient has a duty to act in good faith, as a person who has ongoing deposit transactions with the bank pursuant to ordinary deposit transaction agreements, to notify the bank of erroneous bank transfers into the recipient’s account when the same come to the recipient’s knowledge, in order to allow the bank to take the steps stated above. This duty to notify is self explanatory under societal principles of reason because the recipient of an erroneous bank transfer is obliged to return it to the person who requested the bank transfer and, ultimately, has no actual right to treat an amount equivalent to the amount transferred by the erroneous bank transfer as his or her own. It follows that a request to make a withdrawal on a bank deposit made by a recipient who knows of the erroneous transfer of the same, but feigns ignorance, is an act of deceit, which is an element of the criminal offence of fraud, and a mistake as to the existence of an erroneous bank transfer is a mistake which is also an element of the criminal offence of fraud. Where a recipient fails to mention the erroneous transfer and requests a withdrawal on the bank deposit from a bank teller who is thus misled, the recipient will be charged with the criminal offence of fraud.

Based on the above findings, the Defendant did not tell the bank teller about the erroneous transfer to his bank account at the time he made the request for withdrawal, although he knew of the error, and he received an immediate cash payment from the bank teller. There is therefore no doubt that the Defendant can be charged with the criminal offence of fraud, and the original judgment, which found the Defendant guilty of the criminal offence of fraud, is affirmed.”
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