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[Party Names]

Century Tower Co., Ltd. vs. Sumitomo Realty & Development Co., Ltd.
[Summary of Facts]

Sumitomo Realty & Development Co., Ltd. (“Sumitomo”), the Defendant at first instance, signed a property sublease contract with Century Tower Co., Ltd. (“Century”), the Plaintiff at first instance, which contained a special provision for automatic rent increases to the effect that Sumitomo’s rent on the sublease would be raised every three years following the completion of the building in question, by an amount equivalent to ten percent of the rent immediately prior to that anniversary. Subsequently on several occasions Sumitomo expressed an intention to Century that it would reduce the rent for the lease premises. Sumitomo then paid rent in an amount based on those expressions of intention.
Century, arguing that Sumitomo’s rent had increased in accordance with the automatic rent increase special provision, claimed the refundable security deposit to cover payment of the difference between the rent according to the contract and the rent actually paid, together with penalty interest thereon. It also claimed payment of unpaid rent and penalty interest thereon. In response, Sumitomo filed a counterclaim against Century seeking a declaration concerning the amount of rent for the lease premises, in which it argued that the rent had been reduced on the basis of Sumitomo’s declaration of intention to claim a rent reduction pursuant to Article 32(1) of the Land and House Lease Law. Sumitomo’s counterclaim was dismissed with prejudice on the merits by both the trial court and the originating court. Whilst Century’s claim was sustained in full by the trial court, it was upheld only in part by the originating court. Both Century and Sumitomo brought petitions for acceptance of appeals to the court of the last resort.
[Summary of Decision]

“(1) According to the facts found conclusively as described above, the substance of the parties’ agreement in the contract was that the Plaintiff at first instance would allow the Defendant at first instance to use and profit from the lease premises, and as consideration for such use and profit the Defendant at first instance would pay rent to the Plaintiff at first instance. It follows that this contract is clearly a contract for the lease of a building, and therefore falls within the operation of the Land and House Lease Act and in addition within Article 32 of that Act.
　“Whilst the contract may contain a special provision for automatic rent increases, the provisions of Article 32(1) are mandatory provisions, and their application therefore cannot be excluded even by this automatic rent increase special provision (see the decision of 15 May 1956 of the Third Petty Bench of the Supreme Court in Case No. 861 (o) of 1953: Minshu Vol. 10, No. 5: 496, and the decision of 20 April 1981 of the Second Petty Bench of the Supreme Court in Case No. 593 (o) of 1979: Minshu Vol. 35, No. 3: 656). Accordingly the presence of this automatic rent increase clause does not automatically preclude either of the parties to this contract from exercising the right to claim a variation in rent under the aforementioned statutory provision.
　“The Defendant at first instance is therefore entitled to seek a rent reduction for the lease premises under the provisions of Article 32(1) of the Land and House Lease Act. Turning next to any decision to be made by a court on the propriety of such a claim for reduction and on what would be an appropriate amount of rent, as stated above, consideration is to be given to all of the circumstances of the situation as a whole, including the factors that the parties to the lease contract regarded as the fundamental elements in the setting of the amount of rent. Full and proper consideration should also be given to the circumstances which led to that particular amount of rent being set in the contract; the factors behind the inclusion of the automatic rent increase special provision; in particular, a comparison between the agreed amount of rent and market rents of buildings of the same type in the vicinity at the time (such as whether the agreed amount varied from market rents, and if so by how much); factors pertaining to the estimated revenue and expenditure for the sub-leasing business of the Defendant at first instance (such as the parties’ thoughts on any prospective change in the rent’s percentage of sub-leasing revenue); and factors pertaining to the schedule for repayment of the security deposit and bank borrowings by the Plaintiff at first instance.
　“(2) In its judgment the originating court allowed part of the principal claim of the Plaintiff at first instance and dismissed with prejudice on the merits the counterclaim of the Defendant at first instance, applying an extremely narrow interpretation of Article 32(1) of the Land and House Lease Act to the contract in question. In view of the foregoing discussion however, this judgment contains errors in law which clearly prejudice the outcome. The arguments for appeal have merit, and those parts of the decision of the originating court which rule against the Defendant at first instance are open to reversal. In order to ensure a further full examination of the propriety of the claim and so on for a rent reduction by the Defendant at first instance, those parts of this case are to be remanded to the originating court.
　“In its judgment the originating court dismissed with prejudice on the merits part of the principal claim of the Plaintiff at first instance without examining the propriety of the claim for a rent reduction under the aforementioned statutory provision. Since this judgment therefore contains errors in law which clearly prejudice the outcome, those parts of the decision of the originating court which rule against the Plaintiff at first instance are open to reversal. In order to ensure a further full examination of the propriety of the claim and so on for a rent reduction by the Defendant at first instance, these parts of this case are also to be remanded to the originating court.
　“Judgment is entered by this court unanimously in accordance with the main text of the judgment. A supplementary judgment is also provided by Justice Tokiyasu Fujita.”
