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The Industrial Bank of Japan, Ltd. (successor company: Mizuho Corporate Bank)　vs.　The State of Japan　
[Summary of Facts]

The Industrial Bank of Japan (hereinafter, “IBJ”) had made a loan (hereinafter, “Loan”) to Japan Housing Loan, Inc. (hereinafter, “JHL”), of which \376,055 million remained outstanding. On 29 March 1996 however IBJ executed a waiver agreement with JHL, in which IBJ waived its claim to the Loan. In its tax return for the business year from 1 April 1995 to 31 March 1996 (hereinafter, the “Business Year”) IBJ reported its income as a loss of \13,279,887,629, after including the Loan as a deductible expense. The State (the Appellant in this jokoku appeal) disallowed this inclusion as a deductible expense, and on 23 August 1996 IBJ received a correction notice together with an assessment and decision of additional tax due to understatement, and then on 31 March 1998 IBJ received a re-correction of corporation tax based on income of \364,181,099,162 for the Business Year, along with assessments levying additional tax on the missing understatement and heavy penalty tax. In response, Mizuho Corporate Bank, the Appellant and IBJ’s successor in litigation, sought the cancellation of the re-correction and the assessments and decisions. 

[Summary of Decision]

“When calculating the amount of a corporation’s income for any business year, for a bad debt loss on a money claim to be included as a deductible expense for a particular business year as ‘the amount of loss for said accounting period’ as stipulated in Article 22(3)(iii) of the Corporation Tax Act, the interpretation has been adopted that the entire sum of the money claim in question must be unrecoverable. Furthermore, it must be objectively evident that the entire amount of the claim is unrecoverable, and that is to be decided based on conventional wisdom and on all the relevant aspects as a whole, including not just factors pertaining to the borrower such as the state of its assets and its capacity to pay, but also on the basis of the economic environment and on factors pertaining to the lender such as the effort required to recover the claim, the balance between the amount of the claim and the cost of collection, and losses from a broader governance point of view such as any friction with the borrower’s other creditors that would arise if the lender were to employ compulsory recovery measures.
“According to conventional wisdom, until the end of March 1996 IBJ could not have asserted with respect to the Loan an equal burden of loss proportionate to the value of the claim vis-à-vis the non-sponsoring financial institution, irrespective of whether or not it had been included among the secured receivables under the aforementioned transfer of receivables security contract. Given also the state of JHL’s assets at that time, it was objectively evident that the full amount of the Loan was unrecoverable. This is moreover not influenced by the fact that the Loan was waived on condition of cancellation [of the contract]. 

“It follows that an amount equal to the value of the Loan should be included as a deductible expense as a loss for the Business Year. As a result IBJ’s loss for the Business Year will amount to \11,873,900,838, and it follows that the tax notices in this case have no basis in law.”
