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Natsuko
 Kono (an alias)　vs. 　Casco Co., Ltd. 
[Summary of Facts]

The Appellee, Casco Co., Ltd. (hereinafter, “Casco”), was a money lending business. In the course of its business Casco lent money to the Appellant, Haruko Kono (hereinafter, “Kono”) on 109 occasions at a rate of interest that exceeded the restricted rate of interest stipulated in Article 1(1) of the Interest Rate Restriction Act. The attorney retained by Kono to consolidate her debts requested that Casco make available her full prior transaction history, but Casco never did so. Following further exchanges of this kind, Kono brought legal proceedings against Casco, seeking restitution of over-payments on the grounds of unjust enrichment (this claim was upheld by the court of first instance), and demanding payment of a solatium in tort on the grounds that she had been placed in a state of psychological anxiety due to the delay in the consolidation of her debts that had been caused by Casco’s refusal to make available her transaction history.
[Summary of Decision]

“(2) Articles 17 and 18 of the Money Lending Business Act stipulate that prior to executing a contract to lend money a money lending business is to deliver to the debtor a document containing the information stipulated in Article 17(1) of the Act (hereinafter, “Advice”), and that each time it receives repayment from a debtor, the money lending business is to provide the repaying debtor immediately with a document containing the matters stipulated in Article 18(1) of the Act (hereinafter, collectively with an Advice, “Advices, Etc.”). In the event however where monies are being loaned and repayments made in an ongoing process over a long period of time, given the possibility that some Advices, Etc. provided under these statutory provisions are going to be lost even by debtors who are not particularly careless, the Money Lending Businesses Act and its Order for Enforcement have been construed to impose a duty on money lending businesses to prepare and retain a central record of transactions that contains the matters stipulated in Articles 17(1) and 18(1) of the Act.
“(3) Furthermore, Article 43(1) of the Money Lending Businesses Act provides that pursuant to a contract for interest on a loan of money that a money lending business executes in the course of business, with respect to a payment made voluntarily by the debtor as interest, even if the payment exceeds the restricted amount of interest stipulated in Article 1(1) of the Interest Rate Restriction Act, provided that the debtor has been given Advices, Etc. for that payment, the payment will be deemed to be valid performance of a debt of interest (performance deemed by this provision to be valid performance of a debt of interest is hereinafter referred to as “Deemed Performance”). If a money lending business makes a loan at a contractual rate of interest that exceeds the restricted rate of interest stipulated in Article 1(1) of the Interest Rate Restriction Act, a dispute may arise surrounding Deemed Performances.
“(4) That being the case, it is reasonable to construe that by imposing a duty enforceable by penal provisions on money lending businesses to create and retain a central record of transactions, the aim of the Money Lending Business Act is to secure the proper conduct of money lending business and to protect the interests of borrowers who take out loans with money lending businesses. In that any query that may arise concerning for example any payment on the loan debt may be cleared up by means of the central record of transactions, it is also reasonable to construe that another aim of the Act is to prevent any dispute concerning a loan (which includes a dispute concerning a Deemed Performance) from arising between a money lending business and a borrower in the first place, or to promptly resolve any such dispute that does arise.
“(5) In addition to these purposes of the Money Lending Businesses Act, in general, given the possibility that a debtor will be considerably disadvantaged in the event that he or she cannot keep accurate track of the payments on his or her loan, ... and in view of the ease with which the money lending business can disclose information about the debt such as the payments made using the central record of transactions that the business maintains, and given also that such disclosure represents no particular burden on the money lending business, in the event that a money lending business is requested by a debtor to make available the debtor’s transaction history, in the absence of special circumstances (for example where the money lending business is of the opinion that the request for the release is an abuse of rights), as a collateral duty arising under the good faith principle to a monetary loan contract governed by the Money Lending Businesses Act, that business is to be construed as having a duty to make available the debtor’s transaction history in accordance with the central record of transactions maintained by the business (including any central records held by the business beyond the retention period). It follows that a refusal by a money lending business to make available a debtor’s transaction history in breach of this duty will have no legal basis and will therefore constitute a tort.
“(6) The facts described above give no suggestion of any presence of special circumstances of the sort described above that might taint the Appellant’s request for the release of her transaction history. The Appellee also continued to refuse the Appellant’s repeated requests made during a period lasting almost six months to make available her transaction history, via the attorney whom she had retained to consolidate her debts. This left the Appellant unable to consolidate her debts during that period, and in the end she reached the point where she filed this suit. As a result, this refusal by the Appellee to make available the Appellant’s transaction history had no basis in law, and with respect to the psychological hurt that the Appellant sustained as a result, since the context is not such that the damage would be made good simply by allowing her claim for restitution of the over-payments, the Appellee must be recognized as liable for compensation in tort.”
� Referred to as “Haruko” in the facts; probably an error. 





