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[Summary of Facts]

In August 1956, the car of a US national Don R. Defiesta (a Defendant; hereinafter, “Defiesta”) speared into a taxi driven by Yoshio Oshima, an employee of the company Nihon Kotsu, a Defendant, as a result of which the taxi mounted the footpath, striking Momiko Kaneda (not a party to these proceedings; hereinafter, “Momiko”) and causing her death. Eikichi Kaneda and two others, Momiko’s family and the Plaintiffs (hereinafter, the “Plaintiffs”), sued Defiesta and Nihon Kotsu for damages in tort and a solatium. Because Defiesta had a voluntary insurance contract in Japan with The Great American Insurance Company, a US insurance company (hereinafter, “American”), the Plaintiffs also sued American, subrogating the right to the insurance claim on the basis of an obligee’s right of subrogation.
In response American claimed that the Plaintiffs’ insurance claims against American were not valid, because in the United States there was no system of obligee subrogation or any similar system, and because the insurance contract contained a ‘no action’ clause.
[Summary of Decision]

“Since Yoshio Oshima and the Defendant Defiesta can be said to have failed to proceed with caution and to have failed in their ‘professional duty of care’ … as stipulated in Article 8 of the Road Traffic Control Act and Article 22 of the Order for Enforcement of that Act applicable at the time, for those purposes both of them must be ruled to have been ‘professionally negligent.’ Given that, the Defendant Nihon Kotsu (in its capacity as Yoshio Oshima’s employer) and the Defendant Defiesta must be said to have an obligation jointly and severally (but not a true joint and several obligation), to indemnify the Plaintiffs against the damage that they suffered as a result of Momiko’s death.” 
“Since the determination of an obligee’s right of subrogation as a claim under substantive law or a claim under procedural law is considered the pivotal issue for resolving the central matter in this case, a ruling will now be made on this point, and by this Court, because it is a major principle of international law that an issue of procedural law must always be decided according to the lex fori: ‘Private Law and Procedural Law’ by Robert Neunell, 
 page 2.

“The system of obligee’s right of subrogation in Japan’s Civil Code is modeled on Article 1166 of the French Code Civile. No provision of this sort may even be found in the German Bürgerliches Gesetzbuch (Civil Code), and .... there is no system of obligee’s right of subrogation or any general system similar to this in New York State, which is the location of the Defendant American’s head office, nor in Kansas, which is presumed to be the domicile of the Defendant Defiesta.”
“This Court … construes the provision concerning the obligee’s right of subrogation to be not a provision that gives to an obligee an obligor’s direct claim under substantive law against a third party obligor, but as a provision of procedural law that gives authority which allows an obligee in its own name to pursue through litigation rights belonging to the obligor.”

“Under procedural law, since the standard for the question of how many people have the right to conduct litigation in a particular context is regarded as a matter that ought to be governed by the lex fori. ... It follows that the question of whether or not the Plaintiffs are permitted to subrogate Defiesta’s insurance claim against American must be said to be governed by Japan’s Civil Code as the lex fori. That being the case, the subrogation by the Plaintiffs of Defiesta’s insurance claim against American in this case must be described as lawfully valid pursuant to the main clause of Article 423(1) of the Civil Code.”
“Turning the issue of the ‘no action clause,’ because as one might expect from its name this clause is considered to place restrictions on a victim’s right to take legal action or his access to the courts, in that regard it is a clause to be construed as an agreement going to a matter of procedural law. That being the case, in light of the Code of Civil Procedure of this country which is the lex fori here, any agreement on procedural law that restricts such right to take legal action or that restricts access to the courts must be described as null and void.”

“Pursuant to this principle of law (which in all likelihood should apply in every country), this ‘no action’ clause must be held to be null and void under substantive law, limited to that contract alone, as an agreement imposing an impossible condition precedent.”
� Translator’s note: This Anglicization of the party’s name could not be confirmed. 
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