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[Summary of Facts]

A Co., Ltd. (not a party to the proceedings; hereinafter, “Company A”) had a contract for a bearer time deposit with the Tokyo Branch of the Y Bank, which was incorporated pursuant to Korean law and which had its head office in South Korea. On 17 October 1964, Company A assigned its claims under this contract to X and gave notice that day of the assignment to the Y Bank by contents-certified mail. This case arose when X sued the Y Bank claiming the rights to the bearer time deposit together with the interest on the deposit. The Y Bank submitted the following affirmative defenses in response: (1) Based on a decision stated on 21 July 1954 by the South Korean Secretary of the Treasury to the President of the Y Bank that “the proceeds from trading in A’s Japan-based stocks would be left in the Y Bank’s Tokyo Branch,” Y treated those trading proceeds as a bearer time deposit, and given the nature of a bearer time deposit in respect of which namely no withdrawals, assignments or other transactions are expected to be made, the right to the deposit was under a restraint on alienation; (2) Since the deposit certificate had not been delivered for the transfer between the X Bank and Company A, the assignment did not take effect; (3) Because there was a pledge over the interest in the deposit, Company A had no right of alienation; and (4) The deposit fell under a covenant of restraint on alienation, and since the deposit certificate contained that covenant, X had knowledge of that covenant.
[Summary of Decision]

With respect to the effect and validity of the interest, “given that the intention of the parties is uncertain, and since it is not possible to conclude just from the fact that both parties were Korean nationals that the parties are to be implied to have intended to nominate Korean law as the contract’s governing law, the law of the place of acting will be the governing law, which in this case is Japanese law.”
With respect to the effect and validity of the assignment of the interest, “this is a quasi-proprietorial act, and given that this is to be clearly distinguished from the original claim, it would be most appropriate for the matter to be governed by the governing law for the assigned interest.” It followed that Japanese law was held to be the governing law for this issue.
With respect to the method of the assigning act, since “according to Article 8 of Application of Laws (General) Act (“Horei”) this issue is to be governed either by the law governing the effect of the assignment itself or by the law of the place of acting,” on either of those bases Japanese law will be the governing law.
“With respect to the validity of the act of assignment vis-à-vis third parties, in accordance with Article 12 of Horei, ... whilst in this case the debtor’s head office is located in South Korea, since the debtor has established a branch (which constitutes a ‘place of business’) in Japan, the domicile of the debtor should in this case be described as Japan, which is the location of its branch. ... This is because given that the need for protection of the interest of a debtor is stipulated as the statutory purpose of Article 12 of Horei, to regard the ‘domicile’ as stipulated in Article 12 of Horei as Japan best meets the purpose of that Article, since primarily the place for payment of the claim (that is, the place for performance by the debtor) will be Japan, where the branch is located.”

“It is a salient feature of doing business with a bank that a depositor’s interest in his or her account with that bank, be it an ordinary deposit account or an ordinary time deposit account, comes under a covenant of restraint on alienation and that such covenant is expressly stated in the deposit certificate. The interest in a bearer time deposit is no exception to this, and from this it follows that whilst it may be naturally assumed that parties with experience in banking business would know of such a covenant, it is also reasonable to assume that a person who is assigned the right to a bearer time deposit, even if that individual is an ordinary member of society with no such experience, will still nevertheless be aware that there must be at the very least a deposit certificate. In addition in practice, a person to be assigned the right to a bearer time deposit will know that the deposit certificate is important, and in general, in the absence of special circumstances the assignment of the interest will entail the handover of the deposit certificate, and this is clear from a ‘rule of thumb.’ Applying this to the case before us, according to the results of the witness examination of the Plaintiff himself, since the Plaintiff is found to be a university professor, it is reasonable to assume that he was an individual with experience in banking business and that therefore he would have known of the restraint on alienation covenant. Even if the Plaintiff had been a person inexperienced with banking practices, since in this case it was not in dispute between the parties that the deposit certificate remained in the Defendant’s custody at all times and that it had not been delivered to the Plaintiff by the third party company, as the party about to be assigned the interest the Plaintiff should have had misgivings that the deposit certificate had not been delivered, and moreover should have confirmed one way or another that there was a deposit certificate and checked to see if the deposit certificate contained covenants for example that imposed restraint on alienation. The need for these steps is all the more pertinent in a case like this one in particular, where the Plaintiff as a private individual was to receive the assignment of an interest valued at \38,930,000. We cannot however find on any of the evidence in this case that the Plaintiff took these measures. In addition, the Plaintiff presented no arguments whatsoever with respect to the relationship of legal rights and obligations that formed the basis for his being assigned the interest. That being the case, since it must be said that at the time he was assigned the interest the Plaintiff was either fully cognizant of the fact that it was bound by a restraint on alienation covenant or at the very least was negligent in not knowing that fact, the Plaintiff is not an individual who deserves protection as a third party without knowledge of the restraint on alienation covenant on the interest in the bearer time deposit in this case.”
