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[Summary of Facts]

Since around 1983 Haruko Kono, a judge in active service (Plaintiff; hereinafter, “Kono”), had conducted business which included securities trading with The Nikko Securities Co., Ltd. (Defendant; hereinafter, “Nikko Shoken”) at several of Nikko Shoken’s branches including its Omiya Branch. The value of Kono’s portfolio at Nikko Shoken’s Omiya Branch alone came to \60 million. Kono’s investments at that Branch were limited to secure investment products, such as public and corporate bond trusts, and she made no investment in shares or highly speculative products. However she sustained a loss on certain investments in dual currency bonds between 1995 and 1997, and Kono complained about the exchange loss on those investments to Nishihara (not a party to these proceedings), the officer responsible at Nikko Shoken’s Omiya Branch. As a re-investment option Nishihara then told Kono about bonds issued by Peregrine Investment Holdings (a Hong Kong-based company), which being denominated in Japanese yen presented no exchange risk. Before presenting the purchase contract, Nishihara sent Kono a letter containing the main points of the sale and an overview of the company. After reading this, since Peregrine was a foreign investment bank and she would be purchasing a considerable sum of the bonds, Kono had questions concerning the safety of the investment, so on the 16th and 17th of that month she rang Nishihara and Nishihara’s manager Fukuda (not a party to these proceedings), who was head of client investment enquiries, to ask for more information. After that on the 17th, Kono purchased \10 million of the bonds in question. Whilst it was not in dispute that Kono was not provided with a prospectus at that point, the Tokyo High Court, the intermediate appellate court, found that “not that much time followed the execution of the purchase contract before” Kono was provided with the prospectus in question. The High Court also found that although Kono did inquire with Nikko Shoken’s Matsudo Branch (where she had transferred her Omiya Branch account) about the bonds after she had purchased them, she did not file any complaint or objection over the disclosure made by Nishihara even after being sent the prospectus, and the issues she raised on those occasions never went so far as any disposal of the bonds.
When Peregrine filed for liquidation on 12 January 1998, the bonds in question fell considerably in value. In response Kono sought damages on the grounds that the actions of Nishihara and the others constituted tortious acts in breach of the Securities and Exchange Act (specifically, of Paragraphs (1) and (2) of Article 15 of that Act) and non-performance of contractual obligations (specifically, breach of duty of disclosure and breach of the adviser’s duty of follow-up care).
[Summary of Decision]

I “Since any liability for damages on the part of the Defendant to the Plaintiff under Article 16 of the Act (which provides for a strict liability) requires proximate cause between the acts in question and the damage sustained by the Plaintiff, this point will now be examined.
... This Court finds that Peregrine’s collapse in the near future could not have been predicted by the Defendant either.
Therefore ..., we cannot possibly accept with any confidence the information contained in this prospectus or ... the statement (of the Plaintiff that had she read the prospectus, she would not have purchased the bonds).”
“Taking these and the other factors into consideration, there is no proximate cause between the Defendant’s failure to provide the prospectus to the Plaintiff, either in advance or at the time of the purchase, and the damage sustained by the Plaintiff as a result of the collapse of Peregrine.”
II　1 “When the Plaintiff was about to purchase the bonds in question, neither Fukuda nor Nishihara provided the Plaintiff with the prospectus either in advance or at the time of the purchase, and nor did they provide disclosure which could have included detailed business risk information of the sort set out in the section ‘Particular Information Concerning Business Outlook’.
This Court observes that, being yen-denominated there was no currency risk with these foreign bonds, and since with an annual interest rate of 2.6% and a term of three years they yielded a comparatively high rate of fixed interest, in the absence of any particular warning about the issuing company’s business operations, the bonds presented little or no problem from the aspect of being a safe product. This Court also notes that at the time these bonds from Peregrine were sold by the Defendant and purchased by the Plaintiff they had a rating of BBB+ which was investment grade, and Peregrine had grown rapidly to become an industry leader in Asia. This Court finds then that from the aspect of product soundness, the bonds represented little or no particular cause for concern. As stated in 2 – 3 above, this Court cannot find that this evaluation of Peregrine or the bonds would have been affected by the sort of business risk information set out in the section of the prospectus entitled ‘Particular Information Concerning Business Outlook.’ Having disclosed some information to the Plaintiff concerning this evaluation of Peregrine and the bonds, Fukuda and Nishihara’s failure to disclose detailed information on these business risks does not amount to a breach of their duty of disclosure.”
2 “This conclusion, namely that there is no proximate cause between the failure by Fukuda and Nishihara to disclose detailed information on these business risks and the damage sustained by the Plaintiff as a result of the collapse of Peregrine, is the same as the conclusion reached in ‘corresponding to the second half of the points summarized as Section I of the Summary of Decision of the Intermediate Appellate Court’ in 2 – 3 above.” 
3 “On either basis, the Plaintiff may not seek compensation for the damage she sustained as a result of the collapse of Peregrine on the grounds that the failure by Fukuda or Nishihara to also disclose detailed information on these business risks constituted a tortious act or non-performance of obligations for breach of the duty of disclosure.” 
PAGE  
1

