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[Summary of Facts]

Taro Kono and the other Plaintiffs had held shares in The Nippon Credit Bank, Limited (hereinafter, the “Bank”). In December 1998, the Japanese government ordered the commencement of the special public administration (temporary nationalization) of the Bank under the Financial Reconstruction Act. All of the Bank’s shares were consequently acquired by the Deposit Insurance Corporation of Japan, and subsequently given a value by the Share Price Assessment Board. That value represented a dramatic reduction in the Bank’s share price, and the Plaintiffs sought compensation in connection with the losses that they had sustained on their shares. In these cases they sued three former directors of the Bank as well as its external auditor, Shin Nihon & Co., for breaches of the Securities Exchange Act (misrepresentation), and they sought payment of damages corresponding to the acquisition value of the shares that they had held. The court of first instance dismissed all of the Plaintiffs’ claims with prejudice on the merits: decision of the Kyoto District Court, 24 September 2003, Hanrei Jiho No. 1863: 119. The following is the judgment in the intermediate appeal brought by Taro Kono and the other Plaintiffs. 
[Summary of Decision]

Intermediate appeal dismissed with prejudice on the merits (final and binding).

The points at issue in the trial proceedings were ① the reporting standards for the bad debts reserves and ② the valuation of the shares in the Bank’s banking accounts for the period ending March 1997. With respect to ①, the Osaka High Court ruled that “as of 31 March 1997, of the loans made to the twenty companies that were affiliated with the Bank, setting aside the portion that the Bank wrote off, it is not possible to find that the Basic Circular had prepared conditions for writing off, at least in relation to 146.4 billion yen of these loans, and there is otherwise no evidence to support such a finding. …… With respect to valuation of monetary claims, Article 285-4(2) of the Commercial Code mandates the deduction of ‘an estimated uncollectible amount’, and given that corporate accounting principles also state that the book value of claims such as accounts receivable is to be either the amount of the claim or its acquisition value less a normal estimated uncollectible amount, these estimated amounts are to be determined according to ... fair accounting practices. Since it is also possible, in general, to find two or more accounting standards that accord with such fair accounting practices, there is no evidence to support the finding that the accounting standards asserted by the Plaintiffs were exclusive or absolute. It is therefore not possible to go so far as to say that there was an obligation to write off the full amount of any loans that met the requirements of Paragraph 9-6-4 of the Basic Circular[for the Corporate Tax].” 
With respect to ② the Court ruled: “Whereas in a [bond] futures transaction the parties have an obligation to perform the contract regardless whether a profit or a loss to them will result, in a option buying transaction the buyer has only the right to exercise the option, which the buyer will exercise if market conditions are favorable and which it may forfeit if they are not. It follows that when applying accounting standards for bond futures transactions by analogy, it is not wholly unreasonable to read ‘futures contract price changes’ as the difference between ‘the option exercise price and market price.’ That is, when applying accounting standards for bond futures transactions by analogy, it is not unreasonable to make a modification with reference to the option exercise price when calculating the market value of the shares held.” 

Concerning this issue, after making revisions to the decision of the Kyoto District Court in part, the Osaka High Court quoted that decision almost in its entirety in dismissing the Plaintiffs’ intermediate appeal with prejudice on the merits.
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