2006/12/22
14:33:39

[Court of Decision]

Sendai High Court

[Case No.]

Case No. 344 (ne) of 1991 
[Keywords]

Leasing contract, non-performance of obligations, good faith principle
[Case Name]

[Date of Decision]

21 April 1992 
[Source]

Hanrei Taimuzu No. 811: 140
[Party Names]

Esco Leasing Co., Ltd. vs. Automobile License Renewal Benefit Society Co., Ltd. and Kim Sok​-tae
[Summary of Facts]

The Defendant, the Automobile License Renewal Benefit Society Co., Ltd. (“Society”), and Esco Leasing entered into a finance lease contract for a computer (“Leasing Contract”). Kim Sok-tae, the Society’s representative director and the other Defendant in this case, provided a joint and several guarantee for all of the Society’s obligations under the Leasing Contract. As part of the deployment of this computer, the Society agreed with the computer supplier Miroku Accounting to use certain customer management disks and computer software and receive some general coaching on how to operate the computer and this software. The computer and the computer software were delivered to the Society, but because the Society failed to pay a lease installment due on 10 August 1986, Esco Leasing declared its intention to cancel the Leasing Contract in a letter to the Society delivered on 22 September 1986. In response the Society and Kim Sok-tae argued that because they were able to assert non-performance of obligations against Miroku Accounting or liability for warranty against defects against Esco Leasing, they could refuse to pay the lease installments under the good faith principle. The Society and Kim Sok-tae claimed that since Esco Leasing’s claim for payment of damages in an amount equivalent to the remainder of the lease installments was in breach of the good faith principle, it therefore constituted an abuse of right.
[Summary of Decision]

“It need scarcely be said that under general principles of private law, even a claim for lease installments pursuant to a finance lease contract will not be allowed if this would violate the general principle of good faith.” 

　“As stated by the lower court in the grounds for its decision (from the tenth line from the top of the fourteenth page to the third line from the top of the nineteenth page of that decision), the Appellee company could not use the computer in question because of Miroku Accounting’s non-performance of its obligations, and since the Appellant, who was closely associated with Miroku Accounting, played a major part in this non-performance of obligations by Miroku, this claim that the Appellant makes for the lease payments cannot be allowed, since it represents an exercise of rights in breach of the general principle of good faith.”
“Generally speaking with leasing contracts, in the sort of event where in collusion with the equipment supplier / vendor the end user issues an acceptance certificate or receipt to the leasing company for equipment which in fact is never delivered but where on the basis of this certificate the leasing company is induced to pay the purchase price to the equipment supplier, the end user naturally cannot refuse to pay the lease installments on the grounds that there was no delivery of the equipment. Furthermore, depending on the circumstances, such conduct by the end user might also be construed as constituting a tort against the leasing company.” 

　“However, in light of the circumstances that led the lower court to make the findings that it did, the Appellee company’s actions toward the Appellant, conducted as they were in the absence of notice from the Appellees to the Appellant that the computer did not pass their acceptance inspection, whereby the Appellee paid the first installment and then did not object to the automatic withdrawal of the second and subsequent installments, are clearly not acts forming part of a so-called fictitious lease like that above, and were nothing more than performance as stipulated of the Appellee’s obligation under the Leasing Contract to pay lease installments. 

　“Such being the case, since these actions by the Appellees lack illegality, they cannot be described as acts constituting torts against the Appellant.”
