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Taro Otsuta(fictitious name)　vs.　Kanematsu Esho Co., Ltd.
[Summary of Facts]
Sanki Sekkei Kogyosho Ltd. (not a party to the action; hereinafter, “SSK”) was entitled to payment by the Appellant, Kanematsu Esho Co., Ltd., (hereinafter, “Kanematsu Esho”) of certain accounts receivable which were due on 3 December 1967. On 3 July that year for the purpose of paying those accounts receivable, Kanematsu Esho issued a promissory note in favour of SSK with a maturity date of 3 December 1967. Kanematsu Esho delivered the promissory note to the Appellee, Taro Otsuta(hereinafter, “Otsuta”), who was a director and employee of SSK. Because however Otsuta lost the promissory note, on 5 August 1967 he reimbursed SSK in an amount equal to the value of the promissory note, as compensation for which on 14 September of that year he received the transfer of the accounts receivable from SSK. SSK gave notice that day of the transfer to Kanematsu Esho, which reached Kanematsu Esho around the same time. Subsequently on 3 June 1968, SSK obtained a judgment of nullification in respect of the promissory note.
Otsuta initiated legal proceedings against Kanematsu Esho, seeking payment of the accounts receivable and penalty interest. In the meantime, Kanematsu Esho had held seventeen notes delivered by SSK which SSK had made in favour of Kanematsu Esho. The bankruptcy of SSK on 13 January 1968 however triggered the acceleration of Kanematsu Esho’s rights in these notes, which became due and payable on that date. On the day of the second round of oral arguments (24 July 1968) at the trial of first instance in the suit brought by Otsutao, Kanematsu Esho declared an intention to setoff these notes against the corresponding amount of Otsuta’s claims in this suit. The point in dispute in this action was whether or not this setoff by Kanematsu Esho could be allowed.

[Summary of Decision]

“Whilst the issue in this case is whether this setoff is permissible, … the Appellant should be regarded as being able to assert a setoff against the Appellee in which technically speaking the accounts receivable constitute the ‘debtor’s debt’ and the Appellant’s interest in the notes constitutes the ‘creditor’s debt.’ Next, since the originating court did not make any findings regarding application to repayments by the litigants in this case, it should be now stated that pursuant to Articles 512 and 491 of the Civil Code the debt in the notes was applied to payment of first \17,188 in penalty interest calculated at an annual rate of six percent on the value of the accounts receivable of \2,614,000 for the period from 4 December 1967 to 12 January 1968, and the remainder of the debt of \1,682,812 was applied towards payment of the accounts receivable. It follows that the claim in this suit by the Appellee against the Appellant is justified to the extent that it seeks payment of \931,188 together with penalty interest on this sum at the statutory rate of interest for commercial matters of six percent per annum for the period from 13 January 1968. The remainder of the Appellee’s claims are unwarranted and should be dismissed with prejudice on the merits.”


“The originating court however ruled that the Appellant could not assert setoff against Otsuta if the debt in the notes was the ‘creditor’s debt,’ and that court endorsed the decision of the court of first instance, which reached the same ruling. From the above reasoning, however, it follows that the originating court was mistaken in its interpretation and application of Article 468(2) of the Civil Code. Since such error in law clearly prejudiced the outcome in the decision of the originating court, there is merit in the argument presented to this Court claiming an error of law on this point, and those parts of the judgments of the trial court and originating court upholding the claim by the Appellee in this suit against the Appellant for any sum in excess of the abovementioned limit of \931,188 together with interest at six percent per annum for the period from 13 January 1968 are open to reversal or quashing. The Appellee’s claim in this part should be dismissed with prejudice on the merits. In addition, since there are no grounds for the Appellant’s jokoku appeal in respect of the remaining parts of those judgments, it is dismissed with prejudice on the merits.”


“In accordance with Articles 408, 396, 386, 384, 96 and 92 of the Code of Civil Procedure, judgment is accordingly entered by this court unanimously in accordance with the main text of the judgment, with the addition of the supplementary judgments of Justices Seiichi Kishi and Yasuo Kishigami and the exception of the dissenting judgments of Justices Ekizo Fujibayashi and Takeso Shimoda.” 


“Justice Ekizo Fujibayashi gave the following dissenting judgment.


…I have long questioned, in the wake of the decision of 24 June 1970 of the Grand Bench of the Supreme Court in Case No. 155 (o) of 1964 (Minshu Vol. 24 No. 6: 587; hereinafter, the “1970 Decision”), whether too broad an interpretation of setoff has come to be permitted. Whilst I do not necessarily regard the case before us as being the same as that matter that came before the Grand Bench and moreover whilst the majority judgment in this case did not specifically state that it was following that precedent, it can nevertheless be seen to have accepted that ruling to all intents and purposes, which has prompted me to state my thoughts clearly on this matter.


There are two principal points of difference between the facts of this case and those of the Grand Bench case. First, whereas the Grand Bench case involved an attachment of interests and collection under the old National Tax Collection Act (that is, the Act prior to its revision by Act No. 147 of 1959), this case involves a transfer of receivables. It follows that not only is there a difference with respect to whether or not there has been a change in the entity that owns the receivables; the cases differ in that whereas one concerns a means of compulsory enforcement, namely attachment, at the heart of the other lies ordinary business transactions. The decisions also turned on different statutory provisions, namely Articles 511 and 468(2) respectively of the Civil Code. Furthermore, whilst the Grand Bench case involved issues concerning claims and debts that had arisen between a bank and its customer, this case concerns claims and debts that arose in the course of ordinary business transactions. It follows that this case lacks the requirement that arises in an ongoing client relationship of the sort between a bank and its customer that the rights of one party must perform the function of collateral for the entitlements of the other. In addition, any sort of so-called ‘reasonably expected profit’ from the setoff is also absent in this case.

Whilst these points of difference between the two cases may mean that I can draw my conclusion without necessarily differing from the Grand Bench’s decision, I feel I need to record my thoughts on this decision on this occasion.


As the Grand Bench of the Supreme Court properly ruled in its decision of 23 December 1964 in Case No. 897 (o) of 1963 (Minshu Vol. 18 No. 10: 2217; hereinafter, the ‘1964 Decision’), I believe that, where a customer is concurrently a depositor with and a borrower from a bank, the events where the bank can exercise setoff between the customer’s interest in his or her deposits (the interest to be attached) and the bank’s interest in the loan (which is the opposing right) where the two interests are mutual, should be limited to ‘(it goes without saying) the event where the two debts are already mutual at the time of attachment, and to the event where the opposing debt falls due prior to maturity of the debtor’s debt (the interest to be attached), even if the opposing debt is still not due as of the time of the attachment.’


Next, I believe that a bank can acquire sufficient means of defense against a depositor’s general creditors by way of a setoff undertaking such as was endorsed in the 1970 Decision, or of an acceleration clause for its interest in the loan such as was upheld by the subsequent decision of 20 August 1970 of the First Petty Bench of the Supreme Court in Case No. 900 (o) of 1967 (Saibanshu Minji No. 100: 333).


As I stated above, given that the 1970 Decision concerned a case involving banking business between a bank and its customer, I felt that there was a risk that the interpretation adopted in that case of the prerequisites for statutory setoff was somewhat too broad. In the judgment handed down in this case, I cannot help thinking that such risk has materialized. It would now seem that this precedent is likely to be construed as applying even in cases involving either no financial institution or no setoff undertaking, or where the accrual or opposition itself of the interests or debts is purely accidental. It may even be construed as applying in cases where say the ‘creditor’s debt’ is a claim for damages in tort or a claim for restitution of unjust enrichment. Faced with such an outcome, from the point of view of a balance of interests between the party entitled to attachment and the party who holds the opposing debt, I do think there is a need to apply the brakes.

“It must be kept in mind that whereas the Grand Bench case concerned attachment and collection of a debt this case concerns a transfer of receivables, and I think that any examination of this case should be based on a distinction being drawn between an event involving provisional attachment or attachment or an order for collection of an interest on the one hand, and an event involving the transfer or assignment of an interest on the other. This is because provisional attachment and attachment merely mark out the end point required for the opposition of debts under Article 511 of the Civil Code in respect of the interest to be attached, and an order for collection merely enables subrogated collection of the interest to be attached, without altering the owner of that interest. It follows that if only an event involving an order for collection is concerned, then the judgment given in the 1970 Decision is not an outcome that I cannot support either. I cannot sanction however an expansion of this decision to events involving assignment such as a transfer of receivables or a forcible transfer of receivables. Whilst the question of the extent to which grounds for setoff are to be included among the ‘grounds that accrue vis-à-vis the assignor before he/she receives such notice’ in Article 468(2) of the Civil Code of necessity becomes an issue of balance of interests, I think it is appropriate to take the approach adopted in the 1964 Decision. Accordingly, in the event that mutuality exists at the time notice is sent of the transfer of receivables or the assignment order, or the event that the opposing debts fall due before maturity of the receivables to be received by transfer, whilst the debtor in the transferred receivables can use setoff as a defense against the transferee of the receivables or the holder of the assigned receivables, I do not believe that setoff may be claimed in the reverse event where the interest to be received by transfer matures before the opposing debt falls due.

Taking this approach with this case, on 14 September 1967 the Appellee received from the third party company the transfer of the accounts receivable in question, which became payable on 3 December of that year. That company gave notice of this transfer of receivables to the Appellant on that date, and around that time that notice is said to have reached the Appellant. The Appellant’s interest in the notes against the third party company was accelerated and thus became due and payable on 13 January 1968 as a result of the third party company’s bankruptcy on that date. It follows that since neither debt was due and payable at the time of the notice of the transfer of receivables, they were not mutual. Furthermore, since the interest in the accounts receivable (namely, the interest to be received by transfer by the Appellee) matured prior to the interest in the notes (namely, the opposing debt of the Appellant), the Appellant must be regarded as being unable to claim setoff against the Appellee.”
“From the foregoing it follows that there is clearly no basis for an argument in support of setoff using the Appellant’s interest in the notes against the Appellee’s interest in the accounts receivable. I therefore concur with the judgment of the originating court to that effect, and this jokoku appeal should be dismissed with prejudice on the merits.”

