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Hanako Kono (an alias)　vs.　Shoko Fund & Co., Ltd.
[Summary of Facts]

The Appellee, Shoko Fund & Co., Ltd. (hereinafter, “Shoko Fund”) was engaged in the money lending business and was registered under Article 3 of the Money Lending Business Act. Shoko Fund entered into a loan contract with A Co., Ltd. (not a party to these proceedings; hereinafter, “A Company”). The Appellant, Hanako Kono (the representative director of Company A; hereinafter, “Kono”), provided a joint and several guarantee for Company A’s obligations under this contract.
The due date for repayment of the principal of the loans in this case was extended one month at a time, on condition of payment of the amount stipulated in a document to be sent by Shoko Fund on each occasion. For this reason Shoko Fund would send a statement to Company A each month in respect of the interest on the loans for the next one month period following a due date for repayment. Payment of the amount payable was to be made by way of direct bank transfer. These statements were incorporated with an application form for executing the direct transfer to Y’s bank account, and they contained the matters listed in Article 18(1) of the Money Lending Business Act, including information on how monies paid as interest were allocated. The amount of interest in the statements exceeded the restricted amount of interest stipulated under Article 1(1) of the Interest Rate Restriction Act.
After paying in Company A’s name a certain amount of money as performance of the debt in the loans, Kono sought restitution from Shoko Fund based on an obligee’s right of subrogation of over-payments which Kono argued had arisen, in essence at her expense, if any interest that she had paid in excess of the restricted amount of interest had been allocated to principal. Based on a claim for restitution of unjust enrichment and, if some payments were found to constitute performance by Company A then in respect of those payments, in order to preserve a right to claim reimbursement from the principal debtor Company A, the Appellant asserted subrogation of A’s right to claim restitution of unjust enrichment from the Appellee.
[Summary of Decision]

“Article 43(1) of the Money Lending Business Act 
 stipulates that in the event that pursuant to a contract for interest on a loan that a money lending business executes in the course of business an amount of money paid voluntarily by a debtor as interest exceeds the restricted amount of interest leading to the cancellation under the Interest Rate Restriction Act of that contract with respect to that excess portion, if the money lending business has complied with the obligation to provide documents that satisfy the requirements in Articles 17(1) and 18(1) of the Act (that have been adopted to place restrictions on the business of money lending), then notwithstanding Article 1(1) of the Interest Rate Restriction Act, that payment shall be deemed valid performance of the debt of interest.”
“Furthermore in the absence of special circumstances, the money lending business is construed as having an obligation under Article 18(1) of the Act to immediately provide a debtor with an Article 18 receipt each time it confirms receipt of payment by the debtor of a sum of money that exceeds the restricted amount of interest, even if that payment is made by way of payment into the deposit account of the money lending business: decision of 21 January 1999 of the First Petty Bench of the Supreme Court in Case No. 250 (o) of 1996; Minshu Vol. 53 No. 1: 98.

In light of the obligation imposed to provide an Article 18 receipt immediately each time a repayment is received, even if prior to receiving repayment the money lending business were to provide the debtor with a document containing the matters stipulated in Article 18(1) of the Act relevant to that repayment, the money lending business cannot by that action be said to have provided a document that satisfies the requirements of Article 18(1). It follows that even if a letter (such as the statements in this case) is delivered to the debtor prior to the date for repayment, containing the matters stipulated in Article 18(1) pertaining to repayment on a due date and incorporating an application form to effect the transfer of the repayment to the money lending business’ bank account, even where the debtor indeed makes use of this document to pay interest into the money lending business’ bank account, it cannot be said that a document satisfying the requirements stipulated in Article 18(1) of the Act has been provided or that the requirements for the application of Article 43(1) of the Act have been duly met. Nor can it be said that there are special circumstances in this case that would allow the operation of that Paragraph.”
� Translators note: The name of the law given in Japanese in the report at this point contains errors.





