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[Summary of Facts]
This was a case decided under the old Bankruptcy Act (prior to its repeal by Act No. 75 of 2003). X (Plaintiff, Intermediate Appellee, Appellant to Court of Last Resort), was the Trustee in Bankruptcy for A, the Bankrupt. X had entered into a number of savings-plan casualty insurance policies with Insurance Company Y (Defendant, Intermediate Appellant, Appellee to Court of Last Resort) and X instigated an action seeking ① payment on policies that matured after the declaration of bankruptcy, and ② payment of refunds pursuant to policy cancellations carried out after the declaration of bankruptcy (①and ② are collectively referred to below as “the Payments”). In response, Y claimed the set off of an active claim in the form of a right to claim damages (a claim provable in bankruptcy) pursuant to unlawful acts carried out by A prior to the declaration of bankruptcy (obtaining insurance payments by fraud), against a passive claim in the form of a claim corresponding to Y’s obligation to make the Payments (referred to below as “the Set Off”). X countered this set off defense with the assertion that since Y assumed the obligation to make the Payments after the declaration of bankruptcy the Set Off would be invalid pursuant to Article 104(i) of the old Bankruptcy Act. 
At first instance (Okayama District Court, 6 March 2000, Hanrei Taimuzu No. 1126: 182), the Court accepted the establishment of Y’s right to claim damages from A, but held that the Set Off was not permitted due to the application, or analogous application, of Article 104(i) of the old Bankruptcy Act. In contrast, the lower court (Hiroshima High Court, Okayama Branch, 8 February 2001, Hanrei Taimuzu No. 1126: 77) allowed the Set Off under the second sentence of Article 99 of the same Act. X then sought leave to file this appeal to the court of last resort. 
[Summary of Judgment] 
Appeal to court of last resort dismissed in part, decision of lower court quashed and Supreme Court’s own decision substituted in part (the portion of the judgment relating to the quashing is not covered in this case note).
“The second sentence of Article 99…of the old Bankruptcy Act provides that where, at the time of the declaration of bankruptcy, a time limit or condition precedent is imposed on the obligation of a bankruptcy creditor, the bankruptcy creditor cannot be prevented from performing a set off. The purport of this provision is an attempt to protect the expectation that set offs will function in a security-like manner, by treating the claim corresponding to the bankruptcy creditor’s obligation as a passive claim, and the claim provable in bankruptcy as an active claim, with no limits of any kind being placed on the exercise of the set off right. Further, there are no restrictions in bankruptcy procedures in relation to the timing of the exercise of a set off right by a bankruptcy creditor. It follows that where there is a time limit imposed on a bankruptcy creditor’s obligation at the time of the bankruptcy declaration, in the absence of special circumstances, the bankruptcy creditor may, under the provisions of the second sentence of Article 99 of the old Act, treat the claim corresponding to that obligation as a passive claim, and the claim provable in bankruptcy as an active claim and perform a set off, not only when the benefit of the time limit has been waived but also when the time limit for the obligation arrives after the declaration of bankruptcy. Further, where there is a condition precedent imposed on the obligation of a bankruptcy creditor at the time of the declaration of bankruptcy, the bankruptcy creditor may, in the same way, perform a set off, not only when the bankruptcy creditor has waived the benefit of the condition precedent but also when the condition precedent is met after the declaration of bankruptcy… The case referred to in argument (Supreme Court, First Petty Bench, 13 July 1972, Minshu Vol. 26 No. 6: 1151) differs from this case and is not applicable.” (Note: the decision recognized the legal nature of Y’s obligation to make the Payments as, in regard to the payment on matured policies, an obligation subject to a time limit and in regard to the refunds on cancelled policies, an obligation subject to a condition precedent, namely the cancellation of the policies.)
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