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[Summary of Facts]
Corporation X, (Plaintiff, Intermediate Appellant, Appellee to Court of Last Resort) entrusted investment funds of 500 million yen (500,000,000 yen) to Securities Corporation A (Defendant, Intermediate Appellee, Appellant to Court of Last Resort) in September 1984 and commenced trading  spot securities shares and medium-term government bond funds, gradually expanding the types of products and amounts invested across its transactions. Since the Osaka Stock Exchange began share index option trading (Nikkei Average share option trading) in June 1989, X began buying call options in August of that year. X was carrying large unrealized losses on its holdings of negotiable instruments, and in order to earn its investment profits, entered into a total of 68 new option trades in accordance with the advice of B, who was A’s representative at the time. When the trades were carried out, numerous sell trades were chosen on the grounds that these did not require additional cash marging. X suffered losses of roughly 20.9 million yen (20,900,000 yen) due to the trades carried out during this period. In November 1992 when A’s representative was replaced by C, executives at X met with C on four or five occasions to discuss X’s investment strategy and decided to recommence share index option trading. In the period from December 1992 to November 1993 a total of 199 new option trades, most of which wore, were carried out and X suffered losses of roughly 207.21 million yen (207,210,000 yen). 
It was in this context that X claimed damages against A in relation to the tortious act of A’s representatives, asserting illegalities such as churning, the provision of conclusive evaluations, violation of the suitability principle and breach of the duty to inform. X’s claims were dismissed at first instance by the Tokyo District Court in a decision handed down on 27 July 2001 (unreported). X filed an intermediate appeal. Whilst the intermediate appeal was in progress Corporation A underwent organizational restructuring, and Company Y (successor to Intermediate Appellee, Appellant to Court of Last Resort) succeeded to the business of Corporation A and took over Corporation A’s standing in this suit. In the lower court decision of the Tokyo High Court of 22 April 2003 (Hanrei Jiho No. 1828: 19) X’s claims were partially upheld. The court developed a general theory that for registered representatives of a securities company to recommend and have clients engage in option sell trades where the clients do not have the knowledge, experience or ability to limit or avoid the risks associated with that product, is, as far as the absence of special circumstances, a tortuous act in breach of the suitability principle. The Court held that X’s executives could not be regarded as having that kind of knowledge, experience or ability and that Y was therefore contributorily negligent in relation to the option trades carried out at the suggestion of B and C (the trades carried out from February 1991 to November 1993) to the extent of 20% liability. Y sought leave to file an appeal to the court of last resort. 
[Summary of Judgment]
Decision reversed and remanded. 
“Article 54(1)(i) and (ii) of the Securities Exchange Act prior to its amendment by Act No. 107 of 1998 and Article 8(v) of the Ministerial Ordinance on Rules for the Soundness of Securities Corporations (Ministry of Finance Ordinance No. 60 of 1965) provide, albeit in the form of preconditions for administrative dispositions such as orders for the suspension of business, to the effect that securities corporations must manage their business so as to not fail to protect investors by giving advice that is unsuitable in light of clients’ knowledge and experience and the state of their assets, thereby prescribing the principle of suitability (cf. Article 43(1) of the Act now in force). Further, whilst there was no express provision prescribing the principle of suitability when the Securities Exchange Act of the time was in effect, prior to the amendments by Act No. 73 of 1992, circulars issued by the Chief of the Securities Bureau at the Ministry of Finance and Rules of Fair Practice issued by the Securities Dealrers Association called for a principle to this effect. Although these sources are, in a direct sense, either business regulation at public law, administrative guidance or self-regulation prescribed by an independent regulatory body, when representatives of securities corporations have engaged in material breaches of the principle of suitability in recommending and having clients engage in securities trades, such as by the positive recommendation of trades that are clearly accompanied by excessive risk, contrary to the client’s wishes and circumstances, it is appropriate to view those acts as being illegal under the law on tort law as well.”   
“In relation to the question of whether or not tort liability has been established on the grounds of the advice by the representatives of the securities corporation on option sell trades being a material breach of the principle of suitability, in order to judge suitability for a client, it is necessary to consider not only the general or typical risks for option sell trades as a type of trade, but also give comprehensive thought to various factors such as specific characteristics of the product including the nature of the underlying product for the relevant options and whether or not those options are an exchange-traded product and inter-related questions about the client, including their investment experience, knowledge about securities trades, investment goals and assets.” (Judge Chiharu Saiguchi gave a supplementary opinion).」
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