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* Since no ruling was made by the Supreme Court on the issue of governing law, the following includes the judgment by the originating court, which did rule on this issue. 
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[Party Names]

The Federal Insurance Company Limited　vs.　Mitsui O.S.K. Lines, Limited. 
[Summary of Facts]

In September 1959 the Intermediate Appellee, Mitsui O.S.K. Lines, Limited. (hereinafter, “Mitsui O.S.K.”) was contracted by a consignor, F. Belsany
 (not a party to these proceedings) for marine transportation from Italy to Liberia. At Belsany’s request, a bill of lading stating “shipped on board the goods in apparent good order and condition” (sic) was issued and delivered to Belsany. The bill of lading was endorsed before being delivered to the consignee, Liberian Contraction Corporation (not a party to these proceedings; hereinafter, “Liberian”). On 22 October 1959 the goods arrived in Liberia, but an inspection on 26 October revealed that 95% of the goods (which were tiles) were broken and not fit for use.
In respect of the goods Liberian had signed a marine insurance contract in Switzerland with The Federal Insurance Company Limited (Intermediate Appellant; hereinafter, “Federal”) to cover damage arising prior to the goods’ delivery in Liberia. Federal paid the insurance benefit for the damage to the goods and then sued Mitsui O.S.K. for damages under Swiss law, on the grounds that it had acquired Liberian’s claim in damages against Mitsui O.S.K. to the limit of the insurance benefit paid.


[Summary of Decision] (of Originating Court)
“1　The bill of lading in this case stated that legal rights and obligations under the marine transportation contract and the bill of lading were to be governed by the laws of Japan, and it is not in dispute between the parties that Liberian and the Intermediate Appellee agreed to that effect. It is therefore clear that the governing law for disputes concerning this marine transportation is this country’s Carriage of Goods by Sea Act.”
4 “Since it is not in dispute between the parties that the insurance contract in question stipulated that subrogation by the insurer would be governed by the laws of Switzerland, based on Plaintiff’s Evidentiary Exhibit No. 14 (the effect of which is not in dispute) it is accepted that Article 72 of the Swiss Federal Law on Insurance Contracts of 2 April 1908 provides for statutory subrogation to the effect that an insurer who compensates for damage acquires a right to claim damages from a third party for an amount not exceeding that compensation. This Court therefore finds that by virtue of this provision the Intermediate Appellant acquired Liberian’s claim in damages against the Intermediate Appellee for an amount not exceeding the insurance benefit paid, specifically, the amount established in 3 above.”
[Summary of Decision] (of Supreme Court)
“According to Article 12(1) of the Carriage of Goods by Sea Act, the notice in writing to be given by a consignee or the holder of a bill of lading (hereinafter, simply, “Consignee, Etc.”) to a carrier in the event of the goods’ loss or damage must state the ‘loss or damage and its general nature.’ It being standard practice for a Consignee, Etc. to inspect goods prior to accepting delivery, since if there is anything wrong with the goods this notice is given for purpose of causing the carrier to take remedial action in accordance with the notice, including to preserve any evidence, it is reasonable to take the view that this notice must, without fail, state an outline of the type and extent of the loss or damage that is discovered by the Consignee, Etc. as a result of the goods’ inspection, as ‘loss or damage and its general nature’.
“The words ‘shipped on board the goods in apparent good order and condition’ represent the inclusion in the bill of lading of the information stipulated in Article 7(1)(iii) of the Carriage of Goods by Sea Act. Owing to the goods’ being packed and crated it was not possible to observe the goods themselves from the outside, and the carrier therefore concluded that there being nothing apparently wrong with this packing and crating, the goods were in a proper state to be carried to the destination and the condition of the goods themselves was such that absolutely nothing wrong could be perceived from the outside even if reasonable care were taken. The originating court did not however go further to acknowledge that if the carrier took reasonable care, there would be nothing wrong with the condition of the goods themselves, which could not be perceived from the outside. The originating court also ruled that in the event that the condition of the goods themselves was such that a problem such as loss or damage could have been perceived at the time of their discharge from the outside by the holder of a bill of lading that contained these words, in the absence of special circumstances, one may assume that such problem with the goods themselves arose during their handling by the carrier.”
“If we turn now to the evidence, Plaintiff’s Evidentiary Exhibit No. 7 is the damage inspection report for the inspection conducted of the goods in question by an inspector from the Lloyds agent on 26 October 1959. As the external condition of the crating at the time the goods were brought to the site of the inspection, this report contains the entry ‘apparently sound.’ It is reasonable to conclude that these words do not much differ in purport from the words ‘in apparent good order and condition’ on the bill of lading. Even after giving consideration to the other entries in this report referred to in the originating court’s ruling, it should be said that there are no grounds to adopt a different interpretation from this. Next, Plaintiff’s Evidentiary Exhibit No. 5 is a warehouse receipt for the goods in question issued in the name of the Port of Monrovia Corporation. This is dated 26 October 1959, which is the date of the inspection of the goods conducted by the Lloyds agent inspector. From that entry itself one may not necessarily conclude forthwith that at the time of the goods’ discharge (22 October) the condition of the tiles was such that the irregularity of their being broken could have been perceived from the outside. Finally, Plaintiff’s Evidentiary Exhibit No. 3 is the notice of damage issued by Liberian as stated above. Since this contains no information on the ‘damage and its general nature,’ and since as was stated above it also contains no statement to the effect that among the goods there was damage to the tiles, from this Evidentiary Exhibit also it is not possible to say that at the time of discharge the condition of the tiles was such that the irregularity of their being broken could be perceived from the outside. It follows that the originating court misunderstood the purport of the words in Plaintiff’s Evidentiary Exhibit No. 7, which in turn resulted in its making findings of fact unsupported by the evidence and without any basis in law. It must also be said that it is not possible to deduce therefore that the loss and damage to the tiles arose in the course of their handling by the Appellant.
Furthermore, in an event where the bill of lading says ‘shipped on board the goods in apparent good order and condition’ and the goods are unloaded in the same condition, whilst it is of course feasible in that event that the contents of the packed and crated goods were damaged at discharge, the onus is to be construed as on the party claiming damages based on damage in such an event to demonstrate that the goods themselves were shipped on board in sound condition. The originating court however did not make such a finding, and from that also it is not possible to say that the damage to the tiles arose in the course of handling by the Appellant or persons employed by the Appellant.　

Furthermore, if this Court examines (3), based on the above general synthesis of the evidence and oral arguments presented before it all that the originating court established was the extremely general finding that 95% of the tiles had sustained damage between being shipped on board and being unloaded, namely while in the course of handling by the carrier Appellant or persons employed by the Appellant. The originating court did not make any detailed findings on the cause of that damage, and since from that general synthesis of the evidence and oral arguments at the very least the court would ordinarily have had to be able to find that the tiles had been shipped on board in sound condition or that they were damaged before being unloaded, it must be that there is nothing in that general synthesis that would compel the finding that the tiles were shipped on board in sound condition. It follows that this finding that ‘the damage arose in transit’ made by the originating court directly on the basis of that general synthesis must be described as a breach of the ‘rule of thumb’ lacking any basis in law. 

Applying the general principle for a suit for damages based on non-performance of obligations, it is reasonable to construe that also in such an action against a carrier under a contract for marine transportation as in this case, the onus of proving that the goods’ loss or damage arose between loading and unloading by the carrier … lies with the obligor … . It follows that the disadvantage flowing from the inability to make a finding to the effect that ‘the damage arose in transit’ ought to be borne by the Appellee.”
� Translator’s Note: the Anglicization of this name could not be confirmed.





