ANNEX 2
UNDERSTANDING ON RULES AND PROCEDURES GOVERNING THE SETTLEMENT OF DISPUTES

Article 22 Compensation and the Suspension of Concessions

1. Compensation and the suspension of concessions or other obligations are temporary
measures available in the event that the recommendations and rulings are not
implemented within a reasonable period of time. However, neither compensation nor the
suspension of concessions or other obligations is preferred to full implementation of a
recommendation to bring a measure into conformity with the covered agreements.
Compensation is voluntary and, if granted, shall be consistent with the covered

agreements.
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THE GENERAL AGREEMENT ON TARIFFS AND TRADE

PART Il
Article 111 National Treatment on Internal Taxation and Regulation

(...)

4. The products of the territory of any contracting party imported into the territory of any
other contracting party shall be accorded treatment no less favourable than that accorded
to like products of national origin in respect of all laws, regulations and requirements
affecting their internal sale, offering for sale, purchase, transportation, distribution or use.
The provisions of this paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic operation of the means

of transport and not on the nationality of the product.
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ANNEX 1C
AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS

Article 2 Intellectual Property Conventions

1. In respect of Parts I, 11l and 1V of this Agreement, Members shall comply with Articles
1 through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts | to IV of this Agreement shall derogate from existing obligations that
Members may have to each other under the Paris Convention, the Berne Convention, the
Rome Convention and the Treaty on Intellectual Property in Respect of Integrated
Circuits.

Article 7 Objectives

The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of technology,
to the mutual advantage of producers and users of technological knowledge and in a

manner conducive to social and economic welfare, and to a balance of rights and



obligations.

Article 8 Principles

1. Members may, in formulating or amending their laws and regulations, adopt measures
necessary to protect public health and nutrition, and to promote the public interest in
sectors of vital importance to their socio-economic and technological development, provided
that such measures are consistent with the provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this
Agreement, may be needed to prevent the abuse of intellectual property rights by right
holders or the resort to practices which unreasonably restrain trade or adversely affect the
international transfer of technology.



Article 27 Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any
inventions, whether products or processes, in all fields of technology, provided that they are
new, involve an inventive step and are capable of industrial application. Subject to
paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents
shall be available and patent rights enjoyable without discrimination as to the place of

invention, the field of technology and whether products are imported or locally produced.

(..

Article 28 Rights Conferred

1. A patent shall confer on its owner the following exclusive rights:

(a) where the subject matter of a patent is a product, to prevent third parties not having
the owner's consent from the acts of: making, using, offering for sale, selling, or importing

for these purposes that product;

(b) where the subject matter of a patent is a process, to prevent third parties not having the
owner's consent from the act of using the process, and from the acts of: using, offering for

sale, selling, or importing for these purposes at least the product obtained directly by that



process.

2. Patent owners shall also have the right to assign, or transfer by succession, the patent

and to conclude licensing contracts.



Article 31 Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use of the subject matter of a patent without
the authorization of the right holder, including use by the government or third parties
authorized by the government, the following provisions shall be respected:

(a) authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has made efforts
to obtain authorization from the right holder on reasonable commercial terms and
conditions and that such efforts have not been successful within a reasonable period of
time. This requirement may be waived by a Member in the case of a national emergency or
other circumstances of extreme urgency or in cases of public non-commercial use. In
situations of national emergency or other circumstances of extreme urgency, the right
holder shall, nevertheless, be notified as soon as reasonably practicable. In the case of
public non-commercial use, where the government or contractor, without making a patent
search, knows or has demonstrable grounds to know that a valid patent is or will be used
by or for the government, the right holder shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it was
authorized, and in the case of semi-conductor technology shall only be for public
non-commercial use or to remedy a practice determined after judicial or administrative
process to be anti-competitive;

(d) such use shall be non-exclusive;

(e) such use shall be non-assignable, except with that part of the enterprise or goodwill

which enjoys such use;



(f) any such use shall be authorized predominantly for the supply of the domestic market of
the Member authorizing such use;

(g) authorization for such use shall be liable, subject to adequate protection of the
legitimate interests of the persons so authorized, to be terminated if and when the
circumstances which led to it cease to exist and are unlikely to recur. The competent
authority shall have the authority to review, upon motivated request, the continued
existence of these circumstances;

(h) the right holder shall be paid adequate remuneration in the circumstances of each case,
taking into account the economic value of the authorization;

(i) the legal validity of any decision relating to the authorization of such use shall be
subject to judicial review or other independent review by a distinct higher authority in that
Member;

(J) any decision relating to the remuneration provided in respect of such use shall be
subject to judicial review or other independent review by a distinct higher authority in that
Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f)
where such use is permitted to remedy a practice determined after judicial or
administrative process to be anti-competitive. The need to correct anti-competitive
practices may be taken into account in determining the amount of remuneration in such
cases. Competent authorities shall have the authority to refuse termination of
authorization if and when the conditions which led to such authorization are likely to
recur;

() where such use is authorized to permit the exploitation of a patent (“the second patent")
which cannot be exploited without infringing another patent (“"the first patent"), the
following additional conditions shall apply:

(i) the invention claimed in the second patent shall involve an important technical advance
of considerable economic significance in relation to the invention claimed in the first
patent;

(ii) the owner of the first patent shall be entitled to a cross-licence on reasonable terms to
use the invention claimed in the second patent; and

(iii) the use authorized in respect of the first patent shall be non-assignable except with the

assignment of the second patent.

Source: http://organization.at.infoseek.co.jp/wto/trip/tripe0.htm



http://organization.at.infoseek.co.jp/wto/trip/tripe0.htm

Paris Convention for the Protection of Industrial Property

As revised at Stockholm in 1967

Article 5

A (...) (2) Each country of the Union shall have the right to take legislative measures
providing for the grant of compulsory licenses to prevent the abuses which might result
from the exercise of the exclusive rights conferred by the patent, for example, failure to

work.

(.



Declaration on the TRIPS agreement and public health

Adopted on 14 November 2001

(..

6. We recognize that WTO members with insufficient or no manufacturing capacities in the
pharmaceutical sector could face difficulties in making effective use of compulsory licensing
under the TRIPS Agreement. We instruct the Council for TRIPS to find an expeditious solution

to this problem and to report to the General Council before the end of 2002.

()

Source: www.wto.org


http://www.wto.org/
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